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TN THE UNITED STATES PATENT AND TRADEMARK OFFICE 




Applicant: 



/ 



Robert Johnson et al. / 

US Serial No.: 09/855,403 / Group Art: 3761 ^ C 5_ IVE 5» ,j. 

„, _ CENTRAL FAX CENTER 

Filed: 5/15/2001 / Examiner: Glenn K. Dawson 

Title: AEROSOL ENHANCEMENT / SEP 2 2 2003 
DEVICE / 

CERTIFICATE OF FACSIMILE TRANSMITTAL f\SL F 

I hereby certify that this correspondence is being facsimile transmitted to facsimile telephone number Sif 8 f« 

703-872-9302 on Friday, September 19, 2003. I 



Date: _ 
Signed 




Donald EJ&tout, Reg. No. 34,493 



PFTTTf ON TO HOLD RESPONSE TTMET/V BASED O N FAILURE TO RECEIVE 

OFFICE ACTION 

Commissioner for Patents 

P.O.Box 1450 

Alexandria, VA 22313-1450 

Sir: 

On March 6, 2003, Applicants submitted a response, including amendments, to an 
office action issued on November 6, 2002 in connection with the subject application, via 
facsimile. Nothing further was received from the PTO, and on September 8, 2003, the 
matter came up on the docket of the undersigned for follow-up. A review of the PTO 
PAIR system revealed the apparent issuance of an office action on 5/16/03, and a call was 
immediately placed to Examiner Dawson to determine the actual status of the application. 
Applicants gratefully acknowledge Examiner Dawson's immediate and courteous 
response in providing another copy of the office action by facsimile. 

This petition is styled in accordance with the type outlined MPEP 71 1 .03(c) under 
subsection II. (Petition to Withdraw Holding of Abandonment Based on Failure to 
Receive Office Action), although the application has not technically been held abandoned 
yet. Clearly, it is de facto abandoned at present, barring payment of exorbitant extension 
fees, and the purpose of this petition is to establish that the May 16, 2003 office action, as 
originally mailed, was not received by Applicants, and thus, no extension fees are 
required. 
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To that end, as provided by the holding of Delgar v. Schulyer, the undersigned 
hereby asserts that the May 16, 2003 office action was not received until re-faxed by the 
Examiner on September 17, 2003. I have searched the file jacket and docket records to 
establish that the office communication was not received. A copy of the docket record (in 
duplicate, since we double-docket) where the nonreceived office communication would 
have been entered had it been received and docketed (i,e. June 16, 2003, the ostensible 
due date), is attached to evidence nonreceipt. Additionally, our office maintains logs for 
each attorney of all incoming correspondence from the U.S. Patent & Trademark Office, 
and a copy of that log for the matters assigned to the undersigned is attached for the 
period between April 21 , 2003 and June 1 6, 2003. As can be seen, the office action at 
issue was never logged as being received. 

Accordingly, the undersigned respectfully petitions the PTO to consider the office 
action of May 16, 2003 to have not been received by the undersigned, and to regard the 
fax date of September 17, 2003 as the new mailing date for the office action. Thus, the 
accompanying response to said office action should be regarded as timely, and no 
extension fees should be due. 

Please charge any fees necessary in connection with this petition or the 
accompanying response to Deposit Account No. 13-5135. 



September 19, 2003 
4 Venture, Suite 300 
Irvine, CA 92618 

Telephone (949) 450-1750 
Facsimile (949) 450-1764 



Respectfully submitted, 




Donald E. Stout 

Attorney for Applicant; Reg. No. 34,493 
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Docket: A-1663 

TN THE UNTTVT> STATES PATENT A Nil TRADEMARK OFFICE 

Applicant: ' 

Robert Johnson et al, 1 

US Serial No.: 09/855,403 / Group Art: 3761 

Filed: 5/15/2001 ' Examiner: Glenn K. Dawson 

Title: AEROSOL ENHANCEMENT / 

DEVICE / 

CERTIFICATE OF FACSIMILE TRANSMITTAL 

I hereby certify that this correspond™ ce \s being facsimile transmitted to facsimile telephone number 
703-872-9302 on Friday, September 19, 2003. 



Date; 



Donal 3 EyStout, Reg. No. 34,493 

UttSPONSE TO OFFICE ACTION DATED MAY 16 , 2003 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 

This submittal is responsive to the office action allegedly mailed on May 16, 2003, 
in connection with the subject application. As is explained in the accompanying petition, 
the undersigned never received this office action, and became aware of its issuance only 
after the subject application came up in the docketing system of the undersigned for six 
month follow-up. Applicants gratefully acknowledge Examiner Dawson's immediate and 
courteous response in providing another copy of the office action by facsimile. No 
extension fees are deemed necessary, given the accompanying petition and office practice 
in connection with non-receipt of office actions. 

The office action of May 16, 2003 indicates the submittal of March 6, 2003 to be 
non-responsive because "the response does not include details as to what features of 
claims 24 and 28 make the claims allowable over the applied prior art." Claim 24 is an 
independent claim which recites an aerosol enhancement device comprising a 
mouthpiece, a spacer member fluidly attached to the mouthpiece via a mouthpiece port, 
wherein the spacer member has an outer body which defines an interior volume, an inlet 
port disposed in the spacer member for receiving a medicated aerosol from an exterior 
source into the interior volume, and an adapter associated with the inlet port for receiving 
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a medicated aerosol, wherein the adapter comprises a universal fitting which is capable of 
attaching the spacer member to either a nebulizer or a metered dose inhaler (MDI), and 
comprises a first rigid connector end and a second flexible connector end. This claim is 
patentable because none of the prior art references of record disclose this unique 
combination of elements. In particular, and by way of example only, none of the prior art 
references disclose the unique adapter having a universal fitting, which comprises a first 
rigid connector end and a second flexible connector end. 

Claim 28 is similar to claim 24, except that claim 28 recites only the universal 
adaptive fitting portion of the combination recited in claim 24. The claim is patentable 
over the prior art of record because none of the prior art references disclose or suggest 
such a fitting for attaching an inlet port for receiving a medicated aerosol on a spacer 
member of an aerosol enhancement device to a source of medicated aerosol, which 
comprises a first rigid connector end and a second flexible connector end. 

In view of the foregoing comments, the amendment of March 6, 2003 is believed 
to be fully responsive to the office action of November 6, 2002. Thus, an early 
notification of allowance is earnestly solicited. The Examiner is requested to contact the 
undersigned at the number below, should any further questions or issues need to be 
resolved. 

Respectfally submitted, 
Donald/E. Stout 

Attor/ey for Applicant; Reg. No. 34,493 
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